195% 
September 10 


Raloh Ge Carpenter. 2nd, Director 
Fish and Game Department 

State House Annex 

Concord, New Hampshire 


Dear Sirs 


| a ‘You have requested the assistanco of 
this office in determining the right of a property owner to protect his 
property from injury and demaje caused by wild birds and wild aninalse 


The New Hampshire Constitution in Part 
First, Article 2d. states: 


"A112 men have certain natural, essential, and inher- 
ent ricnts —- among which are, the enjoving and defend- 
Ang life and liberty; acquiring, possessing, and pro 
tecting, property; end, in a word, of seeking and 
obtaining happiness." 


| Me legislature has further provided 
that certain geme birds and animals may bo pursued and killed only at 
cortain times of ye-r and in a stated mannor., The question is tnorefore 
raised as to whether such laws do not prevent an owner of property from 
exercising his constitutional richtse 


“he ownership of game, as fer as it is 
capable of being owned, 4s in the state in its soveroipn capacity for the 
benefit of all its people in common. As.part of the police powers of the 
state, the lericlsture may ensct le-islation rerarding the orotection and 
propagation of came. 16 C.J.5. Constitutional Law, 3. 467; Cook ve State, 





Ol Pe2de 199, (ash); Rosenfeld Ve Jakurys, 216 Pae 775 (Nont)3; State ve 
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A statute or ordinance enacted in pure 
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Ralph G. Carpenter, 2nd, Director <2 September 10, 1954 


on the use and control of orivete property without depriving a person of 


his property in violation of his constitutional rights. 16 C.J.S5. Consti- 


 tutionol Law, s. 602; Cram ve Inconia, 7l Netle Toe 





Recormizing that game laws must come 
within the limitations imvxosed by the state and federal constitutions, the 
lecisleture has provided two methois to insure that property owners may pro- 
tect their property or be recompensed for loss ocexsioned by same enjoying 
the state's protective laws. The first method is to reimburse the o:mer for 
crop domere, such reimbursoment to vos firured as of the time of harvest. 
ReL. ce 241, sS. 20 end 21. Tne second method is to permit the omer, his 
family or employees, to kill, on land owned or occupied by hin, eny protected 
bird or enimal which he finds in the act of doing actual and substantial 
damage to his property. ReLe ce 241, s. 24 It 4s with this section that 
we are primarily interested. 


Any person charged with killing came con- 
trary to lew must interpose as a defense, legal justification. whether this 
4s a good defense depends unon the facts of esch case. If, in fact, the Kill- 
ing wes by the ovner, his family cr an emcloyee; on land of the proverty owner; 
while doing actual and substantial damsre; reason: bly necessary for the proe- 
tection of persons or proporty; using only such force and means as a reasonably 
prudent msn would use under like circumstznces; then he is justified under our 
statutes in killinz such protected sane. These elements are matters which must 
be presented and approved by the court, and may not be hypothetically approved 
in advance. 


In this resard, the celebrated "mink" case 
cited as Aldrich v. Vricht, 53 Nel. 395, wnich estcnlishss the proposition that 
the property omer may Kill orovected animais when his propurty is in “edparent® 
eas well as real dancer, may be distinzuisied on its facts. ‘while this is still 





_. good law, 1t would apply more aptly to.the protection of Livestock apparently 


din danzer of boing exterminated by some vrotected animal. © In tiis regard appear 
ent danger shculd not be confused with centerplsted denver. Tne lecisl<ture has 


rap ear stated thet the landowner must find wild g:me or birds in ike act 


f doing ‘damage. To kill a deer beacause it is spaerontly threatening the owner's 


pandens does not appesr to.bereasonzole under the circumstances. 


: In view of motern metnods of fencing and the 
use of artificial deor frirhtoners, it would likewise seom umreason: ble for the 
property ovner to institute a concerted drive to sleuchter deer roaming his lend. 
While as a matter of law the use of "Jacks" to nrotect his property is not specie 
fically prohibited, the lendowner should recocnize that this opens the door to 
real violntors of the jacking lew,and in the intere: ts of public food, such 
means should be confined to cloer cases of necessity. 


In conclusion may I state tht, as written, 
our laws provide adjequzte protection for the landowner, end are clearly consti- 
tutional. Loose talk on the richt to protect property may easily be miscone 
strued. Is it reasonable to kill a valuable dog that happens to be digging a 
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hole in your front lam? Can you kill a young boy sterling vour epples? 

These cuestions need no answer, and yet, where 45 tne lino to 59 drawn? BY 
morely considerins; these questions 4% bocomes asncreasingly cle.r thet a land- 
‘owner mut use reasoneble means, under ell the circumstances, in his actions 


to protect his propertye 
Very truly yours, 


 Aythur E. Baan, Jie 
Assistant attorney General. 


AEB, Jv /T. 


